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The firet question presented is whether testinony that 


eppeliaat wee present in an apartment where a policemen wee 
placiag numbers bets and thet appellant once looked over @ 
paper containing a list of bets, agreed thet the total thereof 


was correct ead tock seney frox the co-defendant, ist 


\guf ficient 


to geppert 2 conviction for mansging, carrying on and promoting 


@ numbers ganze lottery. 


The second question presented is whether eppelient, who 


wes charged with aaneging, carrying on end promoting 


'3 numbers 


lottery, wee prejudiced by being tried with a co-defendent 
charged with specific seles of numbere on numerous occasions 


and hence whether the District Court properly denies 


eotion for severance. 
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THE MOTION FGA SSVERANCE SHOUD BE 
GRAMIBD BECAUSE APPELLANT GAS PREIU- 
DIED BY BEING TRIED «ITH THE Co~ 
DEFENDANT 
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TN TRE DNITEO STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


te. 14,767 


COMMELZUS FITTS, 
appellant, 
Ve 
LIFTED STATES OF AMERICA, 
Aprelles. 


Appeal from the Vaited States District Court for the 
District of Colusbia 


This £6 an appeal frem a decision of the ‘hited Stetes 
District Court fer the District ef Columbia convicting appei- 
lant under 22 D.C. Code 1503. The jurisdiction of the District 
Court wae invoked under 11 D.C. Code $305. The jurisdiction of 
this Court is inveked uader @ 4.5.C. 41291. 


STATEBGNT OF CASE 
On February 3, 1958, the Grand Jury charged that eppelleat 
and one Killie Thomes "continuously during the period from about 
Septeaber 16, 1957 te October 31, 1957, within the District of 
Columbia .<. were concerned as cuers, egents and clerks, asd 
ia other weys, in managing, carrying on and premoting a lottery 
known as the numbers game*. (Ja | } ! 
Thomas, but pot appellant, wes alse charged in sight other 
counts. Five counts were charges of specific sales; count seven 
wee for asintaining geabling premises, count eight for heving ia 
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in his possession aumbers parapheselis, and count nine ues 
for accepting wegers without heving previously paid the tex 
required by 26 4.35.C. 4412. {JA/-3} 

Gn February 7, 1958, eppellent pleaded sot guilty (JA? } 
and on March 16, 1958, meved fer 2 severance (JA 7 jon the 
ground that he would be “prejudiced in going to trial with « 
co-defendent who is charged on specific dates with violations 
not chezged to” him. (JA 7} On arch 28, 1958, the action was 
denied (3a f ). 

The case came on for trial on April 16, 1958, and at the 
commencenent thereof, appeilant and the co-defendant waived 


theiz Fight te triel by jury (3a YY). The case wee eccostlingly 
tried by the court which on April 17, 1956 found aeppellent guilty 


as charged (JAIY~}. (The co-defendant wes found qibity of ail 

charges except two which the government had soved to éiseiss.) 

On may 23, 1956 sppellent wes sentenced to 2 term of frem seven 
to twenty-one months (JA'S)}. sotice of appeol wes timely filed 
on May 27, 1998 ()JAIC). Lesve to appeal in forma pauperis was 
granted by the District Court on October 27, 1958. 

The evidence adduced at the trial consisted of the testimony 
of four policemen. 3igelow testified that he played numbers with 
Theses of numerous occasions from Septeaber 16, 1957 te October 
3i, 1957 at 1419 & St., H.%. He testified that on Gctoeber 3, 
1957, while he was playing numbexs with Themes, Pitts entered the 
premises, sat doun on @ cheix by the bitchen table and started 
zeeding the paper. “He wee in the premises while I played the 
mumbers.*" {JA 6) 

Bigelow further testified that on October 16, 1957, while 
he wee at the premises on R St., Fitts entered sad 


*He sat dewn et the table, and i ! the two 
aumber bets with willie Theses, and teid Pitts, 
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‘That makes @ total of twenty-two dollars and sixt 
cents for my work tedsy'. And Cotaslius Pitts 
the paper, wea 3 sheet of with a let 


fumber bets, end he ec over peper wery caze- 


fully, and he seid, *Tueaty-tee dollars anc sixty 
wiliie 


ceats’ ... He looked over 

Themes had gave hia, 

earn Pa doliars = sixty ati 

money Theses and 2 time leter, he 
the plece.* (DA or Z 





ef t 


Bigelow tectified that he assisted in the arrest of appel- 
lant, that he was seerched and sething was feund in his posses=- 
sien (J4 9). A search warrant for appellent’s autesobile wae 


executed aad nothing ues recovered (JA 7). 
The caly ether testimony regarding appellant 


police cfficers whe observed hin geing in and out 
on & St. om euverel occesionse (J47-'7. 


GIATUTES, TREATIES, REGZATIONS OK © 
455 Ivo 


S. Sa Codes Title 22. 15015 
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l. The court below erzed in not finding 2 judguent of 
acquittal of spreliest. 


2. ithe court below erred in net grantiag appellant*s sotion 
for seve©rence. 


$4203: 9 at = 

The trial court should have acquitted appellant becsuse the 
evidence edduced against hin, wher considered with the presump- 
tien ef insecence, is act sufficient to suppert 3 judgzeat of 
conviction. 

Appeliant*s zotion for severance should have Deen granted 
because he wes prejudices by being tried with @ condefendant who 
wes charged in eight additiensl counts. 





The evidence introduced at the trisl belew wes not sufficient 
to support appellaat’s cenvicticn. it did net show beyond 2 
seosonable doubt thet appellant was guilty ef managing, pronotins 
ex carrying on s muahers gens- 

The only significant testineay with regard to appellant was 
thet of one policemn ~ Sigelor. The gum and substance of Bige- 


Low's testineny was thet eppeliast Pitts wes present on two occa 
gions when he (Bigelen) wae placing numbers bets with the co” 


defendant Thomas, and thet en one eccosion, Pitts looked over 


aie 
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3 piece of paper (which Sigeiow said contained members bets). 
agreed with the arithmetic, and later took some money from Thouas 
(Jt }. Bigelow testified that oa aacther occzsion when Pitts 
wes present, he simply sat down end reed the newspaper. 

The above is the mest that can be gleaned fron the testimony. 
The question is if this is enough te sentence 2 man, presumed to 
be innocent, to prisen for 21 senths. 

tech of the other evidence at the trial reinforces the pre- 
sumption of innocence of appellent. The evidence showed thet 
@ppellant did not live et the place where the bets were placed, 
The police obtained a warrant to search appeliant’s cer. The 
seerch werrant wae executed, #t 2 tine and place chosen by exper- 
fenced police officers, and when the pelice searthed the car, 
they found nothing. It wee devoid of anything of an incriainating 
nature. Sinilarly, nothing incriminating wee found by the pelice 
when they srrested appellent. 

In addition, police testified thet they hed under surveil- 
lance for o long period of tiae the premises at which Sigelow was 
placing numbers bets. Sigelow (the policemen a wes deing the 
betting} testified that he had pleced bets there for 2 period 
of over six weeks. Yet, despite this long, continued aad inten- 
sive surveillence, the only testimony which the government could 
offer against appellant was one isolzted incident ~ inconclusive 
and enigmetic and completely lacking in the certainty which 
should be required to convict for 2 serious felony. 

It is apparent thet the pelice themselves did not feel that 
this testioony was sufficient te support 2 conviction of appellent. 
This is the ealy explanstion for the policensn Sigelew’s failure 
te arrest #itts and Themes at the ties. if his version is correct, 
they then would have hed gambling paraphaselie on their persons. 
Lack of confidence by the pelice is further demgastrated by the 
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fact thet for ower two weeks aftex thie transaciian, they cone 
timsed to have the promises under surveillance end Sigelow 
continued to place bets with co-defendent Thenas. The continued 
police activity, which wes not required for the cate against 
Themes {since Siceslew hed alzeady cede several bets with hia)» 
merely demonstrates the understandable lack of confidence which 
the police hed in the evidence theyproduced egsinst appeilant. 

ghen the evidence introduced against appeliant is cansidered 
with the presumption of innecence ia sind, ites peucity becomes 
apparent aad requires reversal of the decision below. 


ii, THE M0UTION FOR SSVERANCE SHOCLD BE 


when the evidence edduced at the trial is considered, the 
prejudice suffered by sppellent by being tried with co-defendant 
Themes becomes sesdily apparent. Ths testinosy against Themes 
is long, detailed, well correborated aad extremely dszaging. A 
policeman testified that he hed en aumereus specific occasions 
placed numbers bets with Theses. arked money had been tendered 
on one occesion and it wes later feund on Themes ead placed in 
evidence. A search of Theses’ apartment produced numbers para- 
phanelia. A policemen testified thet Tromas admitted he was 
writing sumbers bets. Thomas wes cherged with aine separete 
offenses, including ssles of mmbers bets on fiwe specific dates. 
The testiaony egsinst hin was everwhelaing. It would net be pos- 
sible to find juryuen who could overcome naturel suspicions of 
any co-defendant of Thomes, 20 matter how slight hed been the con~ 
nection between the tue. 

Bven though, after his motion for severance was denied, 
sppellent waived his right te a jury trial, the propriety of the 
decision denying that action should be viewed as though @ jury 
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were goiag to hear the case. 


then thos considered, the exror 


of the District Court in denying sppellent's motion for sever- 


ance beconss apparent. 


pes SECIS § 


Fer the foregoing resseoas, the judgment of the Sistrict 


Court should be reversed. 


Law Orrices 
GEIGER, HARMEL AND SCHUCHAT 
TOWER BUILDING 
WASHINGTON 3, D. c. 


Respectfully subaitted, 


atcerney for 
{Appointed by 1 





Appelient 
2 Court) e 











BRIEF FOR APPELLEE 


Ginited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14767 | 


Cornetivs Prrrs, APPELLANT, 
v. | 
Unrrep Srares or AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


CHARLES 
Assistant United States Attorneys. 


iso 





Onited States Court of Appeals 
: : For the 
District >$ “lumbia Circuit 








No. 14767 
QUESTIONS PRESENTED 


Where the record discloses testimony showing that appellant 
and a co-defendant jointly participated in the operation of @ 
numbers lottery; discloses -that they were jointly indicted; 
and that a co-defendant was named alone in eight of the nine 
counts of the indictment involving specific acts relating to the 
operation of the numbers lottery; in the opinion of the appellee 
the following questions are presented: 

1. Was there not sufficient evidence to support appellant’s 
conviction? 

9. Did not the trial court properly deny appellant’s motion 
for a severance? 

(X) 





Counterstatement of the case 
Statute and rules involved. 
Summary of argument 
Argument: 
I. The evidence is clearly sufficient to justify conviction 
II. The trial court properly denied appellant’s motion for sever- 


ce moa! i eae 


i} TABLE OF CASES 
A 


ikens v. United States, 98 U.S. App. D.C. 66, 232 F. 2d 66 (1956)---- 
v. United States, 91 U.S. App. D.C. 197, 202 F. 2d 329 (1952), 


cert. denied, 344 U.S. 869 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F. 2d 229 (1947) -- 
Forte v. United States, 65 App. D. C. 355, 83 F. 2d 612 (1936) 
Lee v. United States, 92 U.S. App. D.C. 272, 204 F. 2d 406 (1953) ---- 
Long v. United States, 160 F. 2d 706 (10th Cir. 1947) 
Maynard v. United States, 94 U.S. App. D.C. 347, 215 F. 2d 336 
(1954)____.------.------------------- 2-2-2 n nnn nner 
Robinson v. United States, 93 U.S. App. D.C. 347, 210 F. 2d 29 (1954) - - 
Scheve v. United States, 87 U.S. App. D.C. 289, 184 F. 2d 695 (1950) - - 
Stilson v. United States, 250 U.S. 583 (1919) 
Thomas v. United States, 93 U.S. App. D.C. 392, 211 F. 2d 45 (1954) - - 


(mq) 


AArAaan a 


ARNQARA 











Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14767 


CorNnELIvus Prrrs, APPELLANT, 
v. 
Unrrep States OF AMERICA, APPELLER. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THH 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 3, 1958, appellant and a co-defendant, Willie 
Thomas, were charged with violation of the lottery laws in & 
nine count indictment filed in District Court. The first count 
charged both defendants with operating a lottery (the num- 
bers game),? and the remaining eight counts charged Thomas 
with specific violations including sales, possession of numbers 
slips, and failure to pay the required gambling tax* (J.A. 1). 
Thereafter, on February 7, appellant was arraigned and entered 
a plea of not guilty (J.A.3). On March 18, 1958, appellant 
filed a Motion for a Severance (J.A. 3), which was heard and 
denied on March 28, 1958 (J.A. 4). Appellant and his co- 
defendant were tried by the Court on April 16, 1958, trial by 
jury having been previously waived (J A. 4,5). At the close 
of the Government’s case appellant moved for judgment of 


122 D.O. Code § 1501. 
* 22 D.C. Code $§ 1502, 1505 ; 26 U.S.C. § 7262. 


(1) 
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acquittal (Tr. 58),” which was denied (Tr. 65). The appellant 
rested without intr enewed his motion 
for judgment of acqui 

lant was found guilty by the Court under Count One of the in- 
dictment (J.A. 14), and on May 27, 1958, was sentenced to 
imprisonment for period of seven to twenty-one months 
(J.A.15). This appeal followed. 

At the trial the evidence disclosed that on October 3, 1957, 
appellant was present at 1419 R Street NW., when a police 
officer placed numbers bets with Thomas (J.A. 6, 10). There- 
after, on October 16, appellant was present when & police 
officer placed numbers bets in 1419 R Street, and he took part 
in the transaction. Appellant examined the sheets, and then 
left, taking the sheets and twenty-two dollars and sixty cents 
with him from the premises. Appellant was observed leaving 
with bulging pockets (J.A. 6,7, 10). The following day appel- 
lant was observed to enter 1419 R Street, and emerge in five 
minutes with a bulge in his pocket (J.A. 11). He was also 
observed to enter these same premises on October 18 (J.A. 7), 
and October 21 (J.A. 8). On October 22, appellant was ob- 
served to enter the premises, and emerge shortly with a bulg- 
ing pocket (J.A. 8, 11, 13). On October 25 an unidentified man 
entered 1419 R Street, and soon emerged with a bulging pocket. 
He got into appellant's car with appellant (J.A. 12). 

‘All observations of appellant occurred at approximately 
noontime each day. Appellant always entered by the side door 
of 1419 R Street, which was an apartment owned by the co- 
defendant, Willie Thomas (J.A.11). 


STATUTE AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 1501, provides: 
Lotteries—Promotion—Sale or possession of tick- 
ets—If any person shall within the District keep, set 

up, or promote, or be concerned as owner, agent, or 
clerk, or in any other manner, in managing, carrying on, 
promoting, or advertising, directly or indirectly, any 


———— ; 
* Transcript of proceedings in District Court, April 16, 17, 1968, on file 
with the record in this Court. : 
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policy lottery, policy shop, or any lottery, or shall sell or 
transfer any chance, right, or interest, tangible or in- 
tangible, in any policy lottery, or any lottery or shall sell 
or transfer any ticket, certificate, bill, token, or other 
device, purporting or intended to guarantee or assure to 
any person or entitle him to a chance of drawing or 
obtaining a prize to be drawn in any lottery, or in a 
game or device commonly known as policy lottery or 
policy or shall, for himself or another person, sell or 
transfer, or have in his possession for the purpose of 
sale or transfer, a chance or ticket in or share of a ticket 
in any lottery or any such bill, certificate, token, or 
other device, he shall be fined upon conviction of each 
said offense not more than $1,000 or be imprisoned not 
more than three years, or both. The possession of any 
copy or record of any such chance, right, or interest, or 
of any such ticket, certificate, bill; token, or other device 
shall be prima-facie evidence that the possessor of such 
copy or record did, at the time and place of such pos- 
session, keep, set up, or promote, or was at such time 


and place concerned as owner, agent or clerk, or other- 
wise in managing, carrying on, promoting, or adver- 
tising a policy lottery, policy shop, or lottery. 

Federal Rules of Criminal Procedure, Rule 8(b) provides: 





(b) Joinder of Defendants—Two or more defend- 
ants may be charged in the same indictment or infor- 
mation if they are alleged to have participated in the 
same act or transaction or in the same series of acts or 
transactions constituting an offense or offenses. Such 
defendants may be charged in one or more counts to- 
gether or separately and all of the defendants need not 
be charged in each count. 

Federal Rules of Criminal Procedure, Rule 14 provides: 

Relief from Prejudicial Joinder—If it appears that a 
defendant or the government is prejudiced by a joinder 
of offenses or of defendants in an indictment or infor- 
mation or by such joinder for trial together, the court 
may order an election or separate trials of counts, grant 
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a severance of defendants or provide whatever other 
relief justice requires. 
SUMMARY OF ARGUMENT 


Evidence of appellant’s presence, and his participation in the 
acceptance of numbers bets, in 1419 R Street, coupled with ob- 
_ servations of his routine brief visits to the premises, was sufi- 
cient to justify his conviction for violation of 22 D.C. Code 
§ 1501. 

‘The trial court did not abuse its discretion in denying appel- 
lant’s motion for severance since both defendants were jointly 
ee? and charged with the same violation in Count One of 
the indictment. All counts of the indictment concerned & 
geries of acts or transactions bearing upon the operation of & 
numbers lottery at 1419 R Street. Therefore, joinder was 
proper, and no prejudice resulted to appellant from being tried 
with his co-defendant. 


ARGUMENT 
I. 
The evidence is clearly sufficient to justify conviction 


Appellant argues that there is insufficient evidence to sup- 
port a conviction for a violation of 22 D.C. Code § 1501 The 
contention is clearly unsupported by the record. This statute 
makes it a crime to “be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, promot- 
jing * * * any policy lottery * ° *”” Tt further provides that 
‘possession of records of numbers sales is prima facie evidence 
‘of guilt. The testimony in this case shows that appellant was 
concerned in some capacity as a functionary in the operation 
‘of this numbers business when he took and examined the sheet 
‘containing the record of the officer’s plays, agreed with the 
total, and thereafter took the money and left the premises 


|. * Appellant, in urging this point, ignores all testimony concerning his 

observed, routine daily visits to the premises. Instead, he relies on pre- 
_ sumptions, totally unsupported by the record, regarding thoughts in the 
' minds of the police. Interestingly, he indulges in these presumptions after 
conceding that an arrest on October 16 would have produced evidence 
sufficient to convict. 





5 sp 
pee 


_ 


(J.A. 6, 7). He was also present while the officer madé's play 
on another occasion. His repeated, routine visits to the prem- 
ises, at the same time of day, coupled with bulging pockets in 
his clothes when he left, bespeaks his EC RROTEE - in the 
business. 

The trial court should only grant a motion for judginent 
of acquittal if there is no evidence presented in the case upon 
which a reasonable mind might fairly conclude guilt beyond 
a reasonable doubt. Curley v. United States, 81 U.S. App. 
D.C. 389, 160 F. 2d 229 (1947). In making this determination 
of sufficiency of the evidence, all legitimate inferences to be 
drawn from the evidence must be resolved on behalf of the 
prosecution. Thomas v. United States, 93 U.S. App. D.C. 392, 
211 F. 2d 45 (1954). In a similar fact situation, this Court 
has held that the placing of numbers bets by an officer with 
another party, in the presence of a defendant, who then took 
the records of the bets from the other party, was sufficient 
evidence to justify defendant’s conviction for operating 3 
lottery. Forte v. United States, 65 App. D.C. 355, 359, 83 F. 
2d 612 (1936). See also Aikens v. United States, 98 U.S. App. 
D.C. 66, 68, 232 F. 2d 66 (1956), where this Court suggests that 
proof that bets were written in premises would have sufficed, 
added to the association by the defendant with known 
gamblers near the premises, to support a conviction. 

Furthermore, in the instant case, the testimony placed the 
records of the officer’s bets on October 16 in the possession of 
appellant. That testimony alone established a prima facie case. 

Therefore, it is clear that the evidence regarding the activi- 
ties of appellant herein at 1419 R Street during October 1957, 
was sufficient to justify his conviction for violation of 22 D.C. 
Code § 1501. 

II 


The trial court properly denied appellant’s motion for 
severance 


- Appellant argues that the trial court erred in overruling his 
motion for severance. It is well established that persons 
jointly indicted normally should be tried together. Allen v. 
United States, 91 US. App. D.C. 197, 202 F. 2d 329 “(1952), 
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cert. denied 344 U.S.-869. In this case, appellant and his co- 
defendant were indicted together. Rule 14, Fed..R. Crim. P., 
provides for a severance in the discretion of the court if it is 
affirmatively shown that prejudice will result from joint trial, 
However, the granting of separate trials is a matter that rests 
within the sound discretion of the trial court. His decision is 
not to be disturbed on appeal unless there has been a clear 
abuse of that discretion: . Stilson.v. United States, 250: US, 
583 (1919) ; Maynard v. United States, 94 US. App. D.C, 347; 
215 F. 2d 336 (1954) ; Robinson v. United States, 93 U.S. App. 
D.C. 347, 210 F. 2d 29 (1954); Lee v. United States, 92 US. 
App. D.C. 272, 204 F. 2d 406 (1953) ; Scheve v. United States, 
87 U.S. App. D.C. 289, 184 F. 2d 695 (1950). In the Scheve 
ease four defendants were charged with violation of the lottery 
laws. In addition, one defendant was also charged with assault 
with a dangerous weapon and assault with intent to kill. This 
Court found no abuse of discretion in the denial, by the Dis- 
trict Court, of a motion for severance filed by the defendants 
charged only with the lottery law violations. 

In the instant case, all nine counts of the indictment con- 
‘cerned a series of acts or transactions bearing upon the opera- 
tion of a numbers lottery at 1419 R Street NW., during the 
month of October 1957. Both defendants were charged in 
Count One of the indictment. Therefore, the joinder of 
defendants was proper. Rule 8(b), Fed. R. Crim. P.®. The 
evidence as to each defendant was concise and straightforward. 
There is no suggestion that the trial court could not keep 
separate what was relevant to each. Therefore, there is no 
showing of any prejudice to appellant by being tried with his 
co-defendant. Scheve v. United States, supra. Appellant’s 


burden is especially heavy in view of the fact that a jury was 
‘waived, since the Court would certainly not be prejudiced 
against appellant by the presence of specific charges against 
“his co-defendant See Long v. United States, 160 F. 2d 706 


(10th Cir. 1947).. In the absence of any showing of a clear 
abuse of discretion by the trial court, it is clear that appellant's 
point is not well taken. 


* Both defendants need not be charged in each count. 





7 
CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Outver GASCH, 
United States Attorney, 


Cart W. BELCHER, 
CHar.Les W. HALLECcK, 
Assistant United States Attorneys. 
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3 Sryh by dleirant’ 
Iu THE WIITED STATES COURT OF APPEALS Sitti 
FOR THE DISTRICT OF COLWMIA CIRCUIT | 


We. 14,767 September Term, 1955 


CORNELIUS PITTS, 


All of the cases cited by eppellee in its Supplementel ienc- 
randum of Citations invelve the issue of probable cause. That 
issue needed te be determined te test the legality of searches 
and seizures and arrests. The factual situstion in these caces 
are similar to that which the Government ipfers cbteined in the 
case. at ber. But ‘the vital distinction is the difference between 
determining probable cause and determining guilt or innocence. 
In Brtasgar y. united States, 338 U.S. 161 (1948), Mr. Justice 
Rutledge discussed “the difference in stendards and lstitude 
aliewed in passing upon the distinct iseues of probsble cause and 
guilt* (337 U.S. at 174). He stateds 
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(338 ¥.S. at 174) 
A footaete to the foregoing pessage is as fellowes 


| 
*The teness of applying the rules of 
evidence a to determine cause 


special caatrel rules wos devised for the 
(34 ed, 1940) 29. See also Mote, 46 Harv Rev 1307, 

None of the cases cited permit the court to take judicial 
notice of how @ numbers business operstes when determining guilt 
or _innecence. Hence none authorize the inference made by the 
court below in the cese at bar (Tr 59). | 

There was no evidence as te how @ “numbers” business operates 
and the Court could act teke “judicial sotice® of the operstion. 
Whatever personal knowledge the Court might have a8 @ result of 
other cases, its decision must be confined to the evidence in the 
record. 

Appellent’s conviction should be reversed. — 

Respectfully subaitted, 
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